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ABSTRACT

The resolution of non-performing assets (NPAs) continues to be a
significant hurdle for the Indian banking industry, especially for
private banks that depend on legal frameworks to uphold their
security claims. This study analyzes the legal structure requlating
loan recovery and enforcement options accessible to private banks
under the Securitisation and Reconstruction of Financial Assets
and Enforcement of Security Interest Act, 2002 (SARFAESI Act),
the Recovery of Debts Due to Banks and Financial Institutions
Act, 1993 (DRT Act), along with the regulations provided by the
Reserve Bank of India (RBI). This study assesses the effectiveness,
procedural protections, and constitutional legitimacy of these
mechanisms through doctrinal analysis. The study highlights
deficiencies in the current legal structure, examines court rulings,
and evaluates the equilibrium between creditor entitlements and
debtor safequards. Key findings indicate that although these
mechanisms have accelerated loan recovery, issues related to due
process, random enforcement, and the necessity for harmonization
remain. The research ends with suggestions for legal changes to
enhance protections for both creditor rights and borrower security
in debt collection.

KEYWORDS

SARFAESI Act, DRT Act, Loan Recovery, Non-Performing
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1. INTRODUCTION
1.1 Background of the Topic

The Indian banking industry has experienced remarkable expansion in
credit allocation in the last thirty years, alongside the economy's
liberalization and privatization. This growth has led to a considerable
increase in non-performing assets (NPAs), jeopardizing the financial
stability of banking entities. By March 2025, the gross NPA ratio for
scheduled commercial banks, while better than in past years, still raises
worries about the sustainability of credit expansion and financial
mediation.

Private banks, which have become key contributors to the Indian
financial sector, have been notably impacted by difficulties in recovering
loans. The conventional civil lawsuit process for recovering debts,
regulated by the Code of Civil Procedure, 1908, has been insufficient
because of lengthy litigation, numerous appeals, and inherent delays in
the judicial system. Acknowledging these issues, the Indian Parliament
implemented specific laws to facilitate quicker recovery processes for
banks and financial entities.

1.2 Research Context

In India, the legal structure for recovering loans has developed through
three main legislative measures: the Recovery of Debts Due to Banks and
Financial Institutions Act, 1993 (DRT Act), the Securitisation and
Reconstruction of Financial Assets and Enforcement of Security Interest
Act, 2002 (SARFAESI Act), and the Insolvency and Bankruptcy Code,
2016 (IBC). This study concentrates mainly on the SARFAESI Act and
DRT Act, which are the most frequently used tools by private banks for
the enforcement of security interests and the collection of debts.

The SARFAESI Act, introduced following the suggestions of the
Narasimham Committee II, grants banks and financial institutions the
authority to implement security interests without the need for court
involvement. The DRT Act created specialized tribunals — Debt Recovery
Tribunals (DRTs) and Debt Recovery Appellate Tribunals (DRATs) —to
handle debt recovery cases efficiently. Moreover, the Reserve Bank of
India, being the main banking regulator, has released detailed guidelines
regarding loan recovery, asset classification, and provisioning standards
that influence the operational framework for private banks.

Research Objectives

The study seeks to accomplish the following goals:
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To examine the legal structure of the SARFAESI Act, 2002, and
DRT Act, 1993, regarding loan recovery actions by private banks.
To analyze the procedural methods for enforcing security interes
ts under Section 13 of the SARFAESI Act and Assess their
constitutional legitimacy

To evaluate the authority, capabilities, and operations of Debt
Recovery Tribunals and their efficiency in speeding up loan
recovery.

To assess the regulatory frameworks provided by the Reserve
Bank of India related to loan recovery, asset categorization, and
prudential standards.

To rigorously examine significant court rulings that interpret the
SARFAESI Act and DRT Act, with a focus on borrower rights
and creditor safeguards.

To recognize the shortcomings and obstacles in the current legal
structure and propose changes to align creditor rights with const
itutional protections.

To evaluate the efficiency of various recovery methods accessible
to private banks and suggest optimal practices for implementati
on

Research Questions

This study aims to tackle the subsequent particular inquiries:

1.

What are the boundaries and range of authority granted to
secured creditors under Section 13(4) of the SARFAESI Act, and
do these powers align with the constitutional principles of natural
justice?

How have courts understood the '"reasons to believe" criterion
under Section 13(2) of the SARFAESI Act, and what
reasonableness standards pertain to such belief?

What procedural protections do borrowers have under the
SARFAESI Act and DRT Act, and are these protections sufficient
to prevent arbitrary enforcement?

What are the jurisdictional limits among DRTs, civil courts, and
SARFAESI proceedings, and how have courts addressed
jurisdictional conflicts?

In what ways do RBI regulations regarding loan recovery and
asset classification influence the enforcement approaches used by
private banks?

What practical difficulties do private banks encounter when appl
ying these recovery methods, and in what ways do these difficult
ies influence recovery outcomes?
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7. Which legislative changes are needed to reconcile the interests of
borrowers and creditors while preserving the effectiveness of the
debt recovery system

2. RESEARCH PROBLEM

The main research issue explored in this study is the legal effectiveness
and constitutional legitimacy of loan recovery and enforcement methods
accessible to private banks according to the SARFAESI Act, DRT Act, and
RBI directives. Regardless of the legislative aim to accelerate debt
recovery, numerous obstacles remain:

Initially, there is an intrinsic conflict between the self-help solution
outlined in Section 13(4) of the SARFAESI Act and the constitutional
requirement for procedural due process. The ability of secured creditors
to obtain secured assets without court involvement has been questioned
for breaching natural justice principles and Article 14 of the Constitution.

Secondly, the variety of venues for debt recovery —DRTs, civil courts,
SARFAESI actions, and insolvency tribunals—has led to jurisdictional
ambiguity and overlapping procedures, which may undermine the goal
of swift recovery.

Third, the procedural protections accessible to borrowers, such as the
right to legal representation under Section 13(3A) of the SARFAESI Act
and the appeal processes under Section 17, necessitate careful evaluation
to assess if they offer sufficient safeguards against capricious
enforcement.

Fourth, although the RBI has issued regulatory guidelines, there are
considerable discrepancies in how private banks implement recovery
practices, prompting concerns regarding consistency and equity in
enforcement.

Ultimately, a deficiency exists in current research concerning the relative
effectiveness of these mechanisms, particularly from the viewpoint of
private banks, as opposed to public sector banks that function under
distinct governance and accountability structures.

3. LITERATURE REVIEW
3.1 Evolution of Debt Recovery Laws in India

The development of debt recovery methods in India shows a slow
transition from conventional civil lawsuits to focused legal regulations.
In its 141st Report (1991), the Law Commission of India emphasized the
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ineffectiveness of civil courts in managing debt recovery cases, pointing
out that recovery processes typically took 15-20 years. This finding
served as the foundation for the enactment of the Recovery of Debts Due
to Banks and Financial Institutions Act, 1993.

Academic writings on the DRT Act highlight its importance in creating
specialized tribunals that follow summary processes. Critics have
pointed out that DRTs encounter issues akin to civil courts, such as
backlog of cases, lack of proper infrastructure, and not enough tribunal
members

3.2 SARFAESI Act: Legislative Intent and Academic Discourse

The implementation of the SARFAESI Act in 2002 represented a
significant change in debt recovery by providing self-help solutions for
secured creditors. The legislative goal, as detailed in the Statement of
Objects and Reasons, was to enable banks and financial institutions to
recover long-term assets, address problem loans, and enhance recovery
without needing court involvement.

Scholarly analysis of the SARFAESI Act has been polarized. Supporters
claim that the Act has greatly enhanced recovery rates and shortened the
timeframe needed for asset realization. Research conducted by the
Reserve Bank of India shows that recovery via SARFAESI mechanisms
significantly improved after the law was enacted, with recovered
amounts increasing from Rs. 5,392 crore in 2002-03 to more than Rs.
80,000 crore in the past few years.

Critics, nonetheless, have expressed worries regarding the constitutional
legitimacy of self-help solutions. Legal experts have raised doubts about
whether Section 13(4) of the SARFAESI Act, allowing secured creditors
to seize secured assets without court involvement, infringes upon Article
300A (right to property) and Article 14 (equality before law) of the
Constitution. The Supreme Court tackled these issues in Mardia
Chemicals Ltd. v. Union of India, affirming the constitutional legitimacy
of the Act while stressing the importance of procedural protections

3.3 Judicial Interpretation and Case Law Analysis

A substantial body of case law has evolved concerning the interpretation
of important clauses in the SARFAESI Act and DRT Act. The ruling by
the Supreme Court in Transcore v. Union of India clarified the extent of
Section 17 appeals, asserting that the stipulation to deposit 50% of the
debt amount prior to filing an appeal does not contravene Article 14.
Nevertheless, this verdict has faced criticism for possibly restricting
access to justice for borrowers in financial hardship.
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The difference between "borrower" and "guarantor" under the SARFAESI
Act has undergone judicial examination. In the case of Jagdish Singh v.
HUDA, the Punjab and Haryana High Court ruled that guarantors do
not have the right to receive notice under Section 13(2) of the Act, a stance
later altered by later rulings that mandated notice to guarantors based on
principles of natural justice.[9]

3.4 RBI Guidelines and Regulatory Framework

The regulatory structure set by the Reserve Bank of India enhances the
legal frameworks under SARFAESI and DRT Acts. The RBI's Master
Circular on Income Recognition, Asset Classification, and Provisioning
offers comprehensive instructions for recognizing NPAs, categorizing
them as substandard, doubtful, or loss assets, and outlining the necessary
provisioning standards.[10]

The RBI's Framework for Revival and Rehabilitation of Micro, Small and
Medium Enterprises (2018) and the Prudential Framework for
Resolution of Stressed Assets (2019) have established organized methods
for restructuring loans prior to initiating recovery actions. These
directives highlight the regulatory focus on resolution rather than
recovery, acknowledging that viable enterprises deserve chances for
revival.

Recent studies have explored the effect of RBI's regulations on recovery
approaches of private banks. Research shows that private banks employ
more assertive enforcement strategies than public sector banks, partly
due to varying governance frameworks and pressures from shareholders

4. RESEARCH METHODOLOGY
Type of Research

This study employs a doctrinal approach, concentrating on the
examination of legislative provisions, court rulings, and regulatory
frameworks. The doctrinal method is suitable for exploring legal
structures, interpreting laws, and assessing case rulings to comprehend
the principles guiding loan recovery systems.

The study includes analytical and evaluative elements by critically
examining the effectiveness of current legal measures, pinpointing gaps,
and suggesting reforms. Although mainly qualitative, the research cites
empirical information from the Reserve Bank of India on NPA levels and
recovery rates to frame the legal examination.

5. CONCEPTUAL FRAMEWORK
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5.1 Understanding Non-Performing Assets

A Non-Performing Asset (NPA) is characterized according to RBI
regulations as a loan or advance for which interest or principal payments
are overdue for over 90 days. The classification of assets into standard,
substandard, doubtful, and loss categories establishes the provisioning
needs and recovery approaches utilized by banks.

The buildup of NPAs negatively impacts banks' profitability, liquidity,
and capital adequacy. For private banks, which focus on maximizing
profits and are accountable to shareholders, efficient NPA management
is essential for maintaining competitive edge and fulfilling regulatory
capital needs under Basel III standards.

5.2 Secured Creditor and Security Interest

The SARFAESI Act specifies a "secured creditor" as any bank or financial
institution that possesses a security interest in the borrower's assets.
"Security interest" refers to any right, title, or interest in property
established in favor of the secured creditor, encompassing mortgage,
charge, hypothecation, and assignment.

The difference between secured and unsecured creditors is vital to the
SARFAESI framework, since only secured creditors can exercise the
unique powers under Section 13(4) of the Act

6. LEGAL ANALYSIS OF SARFAESI ACT, 2002
6.1 Statutory Framework and Objectives

To regulate the securitization and reconstruction of financial assets and
to make it easier to enforce security interests, the Act of 2002 concerning
the Securitization and Reconstruction of Financial Assets and the
Enforcement of Security Interest was introduced. Although certain loan
types, such as agricultural loans and loans under Rs. 1 lakh (later
increased to Rs. 1 lakh), as well as security interests in particular
agricultural lands in different states, are not covered by the Act, it is
pertinent for secured creditors, asset reconstruction companies, and
borrowers.

The SARFAESI Act's primary goals are to enable banks and other
financial institutions to efficiently manage troublesome loans, recover
long-term assets, and improve recovery by providing self-help methods
without requiring the involvement of the courts. The Act recognizes that
the growing NPA situation could not be adequately addressed by
traditional judicial means.

6.2 Procedure for Enforcement of Security Interest
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The process for enforcing security interests under the SARFAESI Act
adheres to an organized sequence aimed at balancing the rights of
creditors with the protection of borrowers:

Classification as NPA: The account should initially be categorized as
NPA per RBI guidelines, indicating that either principal or interest has
been overdue for over 90 days.

Notice under Section 13(2): Once classified as NPA, the secured creditor
is required to send a notice to the borrower demanding full repayment
of liabilities within 60 days from the notice date. This notification should
specify the amount due, the specifics of the security interest, and the
intention to enforce the security interest if payment is not made.

Objections and Representations: According to Section 13(3A), added by
the Enforcement of Security Interest and Recovery of Debts Laws
(Amendment) Act, 2016, the borrower is allowed to present objections or
representations to the secured creditor within 7 days of receiving the
notice (extendable to 30 days), and the secured creditor is required to
provide reasons for non-acceptance within 7 days.

Enforcement Actions under Section 13(4): Should the borrower not clear
debts within the 60-day timeframe, the secured creditor can adopt one or
more of these actions:

* Gain control of the collateralized assets

* Assume control of the managed assets

* Designate a manager to oversee the secured assets.

* Demand payment or transfer of any outstanding debts owed by
the borrower

Sale of Secured Assets: According to Section 13(4)(c) in conjunction with
Rule 8 and Rule 9 of the Security Interest (Enforcement) Rules, 2002, the
secured creditor is permitted to sell the secured assets via public auction,
solicitation of tenders, or private arrangements.

7.CONSTITUTIONAL FRAMEWORK GOVERNING LOAN
RECOVERY MECHANISMS IN INDIA

7.1 Introduction: Constitutional Control over Economic and Banking
Legislation

Economic management and the Indian Constitution are interdependent.
Even if banking regulations were created to promote public welfare and
maintain financial stability, they are nevertheless constrained by
constitutional provisions meant to protect individual liberties from the
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overreaching authority of the government or other such organizations.
Loan recovery laws such as the Recovery of Debts Due to Banks and
Financial Institutions Act of 1993 (DRT Act) and the SARFAESI Act of
2002 give banks and financial institutions, particularly private banks,
considerable enforcement power, raising serious constitutional issues.

Despite not being considered "State" under Article 12, the enforcement
powers derived from statutory authority are legitimated by the State's
activities. These powers must therefore abide by the due process,
proportionality, justice, and non-arbitrariness clauses of the constitution.
Therefore, it is essential to examine loan recovery strategies
constitutionally to determine whether legislative efficiency has been
achieved at the expense of fundamental rights.

7.2 Article 14: Equality Before Law and the Doctrine of Non-
Arbitrariness

Every person is guaranteed equal legal protection and treatment under
the law by Article 14 of the Constitution. The concept of non-
arbitrariness, which was created in E.P. Royappa v. State of Tamil Nadu
and reaffirmed in Maneka Gandhi v. Union of India, has been
incorporated into judicial interpretation, expanding its scope beyond
formal equality. Article 14 allows for contestation of any legislative
structure that allows for the arbitrary, uncontrolled, or excessive use of
authority.

The SARFAESI Act clearly distinguishes between secured and unsecured
creditors, giving the former exclusive exceptional enforcement authority.
Even though Mardia Chemicals Ltd. v. Union of India found this
classification to be justified, the exercise of these rights raises concerns
about its arbitrary usage. Under Section 13(4) of the Act, secured
creditors may take possession of secured assets based mainly on their
own discretion and without obtaining previous judicial approval.

Furthermore, procedural disparity arises from the different treatment of
debtors based on loan amount, as DRT jurisdiction is only applicable to
loans above 220 lakh. Even though they experience similar enforcement
outcomes, borrowers with smaller-value loans are not allowed access to
specialist courts. Additionally, whilst protecting farmers, the exclusion
of agricultural loans from SARFAESI creates disparities because non-
agricultural borrowers in comparable circumstances are not protected.

Different levels of aggression are used by private banks to exercise
SARFAESI powers in practice, which results in uneven enforcement
standards. The guarantees of Article 14 are weakened since discretionary
actions are permitted by the absence of uniform legal norms for the
processes of valuation, possession, and sale.
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7.3 Article 19(1)(g): Right to Trade, Occupation, and Business

Article 19(1)(g) assures that every citizen has the right to pursue any
profession or engage in any occupation, trade, or business, provided
there are reasonable restrictions as stated in Article 19(6). Debt recovery
actions that entail confiscation of commercial properties, equipment, or
operational resources directly disrupt this right.

The implementation of security interests under SARFAESI frequently
leads to an abrupt cessation of commercial operations, particularly in
situations concerning small and medium businesses. Although
recovering public funds is a valid interest for the State, the
proportionality of these restrictions needs to be assessed. In Modern
Dental College v. State of Madhya Pradesh, the Supreme Court
highlighted that limitations must meet the criteria of proportionality —
being appropriate, essential, and equitable.

In numerous cases, enforcement actions under SARFAESI diminish the
borrower's ability to rejuvenate the business, even when there is
temporary financial hardship. The absence of required evaluation of less
stringent options, like restructuring or revival strategies, makes such
enforcement excessive. As a result, the unrestricted use of recovery
powers threatens to breach Article 19(1)(g) by eliminating lawful
business operations without sufficient justification

7.4 Article 21: Due Process, Natural Justice, and Right to Livelihood

Article 21 ensures the right to life and personal freedom, which has been
legally broadened to encompass procedural due process, fairness, and
the right to earn a living. In Maneka Gandhi v. Union of India, the
Supreme Court ruled that any method that takes away a person's life or
liberty must be equitable, just, and sensible.

While SARFAESI includes provisions for notice under Section 13(2) and
a chance to present representations under Section 13(3A), these
protections are primarily procedural and lack meaningful autonomy.
The lender assesses the borrower's disputes, essentially serving as a
judge in its own matter. This framework opposes the basic tenet of
natural justice—nemo judex in causa sua.

The right to livelihood, acknowledged in Olga Tellis v. Bombay
Municipal Corporation, is especially pertinent when enforcement actions
lead to the shutdown of business operations or confiscation of income-
producing assets. The lack of a pre-deprivation hearing prior to
possession under Section 13(4) undermines procedural fairness,
particularly when post-deprivation remedies at the DRT are limited by
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time, expenses, and deposit conditions.

Hence, although SARFAESI meets basic procedural requirements, it does
not satisfy the substantive due process standard required by Article 21.

7.5 Article 300A: Right to Property and Authority of Law

Article 300A states that no individual shall lose property except by legal
authority. Even though the right to property is no longer considered a
fundamental right, it is still an important constitutional and human right,
as confirmed in K.T. Plantation Pvt. Ltd. v. State of Karnataka.

Property deprivation under SARFAESI is executed via creditor-
instigated enforcement actions, frequently leading to the compulsory
sale of secured assets. Although there is statutory authorization, simply
adhering to statutory procedures does not ensure constitutional
compliance. The procedure should be equitable, rational, and not
capricious.

Issues emerge regarding asset undervaluation, opaque auction
procedures, and insufficient borrower engagement. The significant
freedom given to banks in setting reserve prices and sale methods
heightens the risk of unfair loss. When properties are sold for amounts
substantially beneath market value, the borrower experiences excessive
loss, possibly contravening Article 300A.

7.6 Doctrine of Proportionality in Loan Recovery Laws

The principle of proportionality has arisen as a key constitutional
instrument for assessing government actions that impact personal rights.
It necessitates that:

The measure seeks a valid objective.

The measure is appropriate to reach that goal.

No alternative that is less restrictive is available.

The measure preserves a balance between personal rights and the
public good.

Ll NS

Although recovering NPAs is a valid goal, the enforcement of SARFAESI
often does not meet the necessity and balancing requirements.

7.7 Judicial Endorsement and Unresolved Constitutional Concerns

The judiciary has generally confirmed the constitutional legitimacy of
SARFAESI and DRT systems, highlighting economic need and financial
security. Nonetheless, judicial deference has frequently favored banking
efficiency at the expense of rights protection. Although courts have
warned against capricious actions, the realities of enforcement expose
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ongoing constitutional conflicts.

The current framework meets formal legality but has difficulty
addressing changing constitutional criteria for substantive fairness,
proportionality, and access to justice.

8. ANALYSIS OF DRT ACT, 1993

8.1 Establishment and Jurisdiction of DRTs

The Debt Recovery Tribunals were established by the Recovery of Debts
Due to Banks and Financial Institutions Act, 1993, as specialized entities
for the swift resolution and recovery of debts owed to banks and financial
institutions. Section 3 of the Act allows the Central Government to
establish DRTs, detailing their territorial jurisdiction.[28]

According to Section 17, the jurisdiction of DRTs covers cases where the
claimed debt is more than Rs. 20 lakh (increased from Rs. 10 lakh under
the Enforcement of Security Interest and Recovery of Debts Laws
(Amendment) Act, 2016). The term "debt" is widely characterized under
Section 2(g) to encompass any obligation (including interest) asserted as
owed by any individual to a bank or financial entity during any business
operation.

8.2 Bar of Jurisdiction of Civil Courts

Section 18 of the DRT Act states that no court or authority is authorized
to handle any suit or proceeding regarding any issue that a DRT is
authorized to resolve. This clause aims to unify debt recovery actions
within specialized courts and avoid concurrent lawsuits.[30]

In Allahabad Bank v. Canara Bank, the Supreme Court ruled that the
prohibition under Section 18 is unconditional and is applicable even if
the debt falls below the monetary jurisdiction of Rs. 20 lakh, as long as
the claim concerns debt recovery by a bank or financial institution.[31]
Nonetheless, civil courts maintain jurisdiction over issues that do not
solely pertain to debt recovery, including title declarations, specific
performance, or injunctions arising from separate causes of action.

8.3 Procedure before DRTs

The process prior to DRTs is regulated by Sections 19 to 23 of the Act
along with the Debt Recovery Tribunal (Procedure) Rules, 1993. The
primary rule is a summary process focused on quick resolution.

Recovery Application: According to Section 19, banks and financial
institutions are permitted to submit applications to the DRT for debt
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recovery. The application needs to include required documents such as
loan agreements, security documents, and account statements.

Investigation and Scrutiny: Section 19(2) grants the DRT the authority to
interrogate the applicant or any witness under oath and may request any
documents pertinent to the issue. The respondent is required to submit a
written statement within 30 days of receiving the application.

Summary Procedure: Section 19(15) requires the Tribunal to adhere to a
summary procedure and is not obligated to follow the Code of Civil
Procedure, 1908, but instead should be directed by the principles of
natural justice. Adjournments should be given rarely, and issues should
typically be resolved within 180 days.

Recovery Certificate: After ascertaining the owed amount, the DRT
provides a Recovery Certificate as per Section 19(26), which can be
enforced by Recovery Officers designated under Section 3. Recovery
Officers possess powers akin to civil courts regarding the attachment and
sale of both movable and immovable assets.

8.4 Appellate Mechanism under DRAT

Section 20 establishes the formation of Debt Recovery Appellate
Tribunals to address appeals regarding decisions made by DRTs. Any
individual dissatisfied with a DRT order can submit an appeal to the
DRAT within 30 days (which can be extended to 45 days).[35]

A crucial condition that must be met before filing an appeal is the
stipulation in Section 21(1) that requires a deposit of 50% of the debt
amount as established by the DRT. This clause has been condemned for
being too severe on borrowers in real financial trouble, possibly
restricting access to appellate relief.

In Narayan Chandra Ghosh v. UCO Bank, the Calcutta High Court
determined that the DRAT may choose to waive or lessen the deposit
requirement in instances of authentic hardship, though this perspective
has not been consistently adopted. The Supreme Court in Transcore v.
Union of India affirmed the constitutional legitimacy of the deposit
requirement, stating that it is intended to prevent appeals from being
submitted solely to postpone recovery

9. RBI GUIDELINES AND REGULATORY FRAMEWORK
9.1 Master Directions on Asset Classification and Provisioning

The Reserve Bank of India, utilizing its authority from Sections 21 and
35A of the Banking Regulation Act, 1949, has released detailed Master
Directions on Income Recognition, Asset Classification, and Provisioning
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concerning Advances (periodically updated). These guidelines create the
regulatory structure for recognizing and categorizing NPAs.[39]

Asset Classification: Assets are categorized into standard assets
(performing) and non-performing assets. NPAs are divided into
additional subclasses:

* Substandard Assets: Assets that have been non-performing for a
duration of up to 12 months.

* Questionable Assets: Assets that have stayed in the substandard
category for a year

* Unrecoverable Assets: Assets deemed uncollectible by the bank or
auditors.

Provisioning Requirements: Financial institutions are required to hold
provisions for NPAs according to their categorization:

* Non-performing Assets: 15% of total

* Questionable Assets: 25% to 100% depending on the duration of
uncertain classification.

* Asset Loss: Entirely 100% of pending

These provisioning standards affect the profitability and capital
sufficiency of private banks, generating significant motivation for
assertive recovery efforts.

9.2 Framework for Resolution of Stressed Assets

The RBI's Prudential Framework for Addressing Stressed Assets
(released on June 7, 2019) superseded previous programs such as the
Strategic Debt Restructuring Scheme and the Scheme for Sustainable
Structuring of Stressed Assets. The framework mandates that lenders
recognize early signs of stress in borrower accounts and commence
resolution within 30 days of a default.

Resolution Plans: Banks are required to adopt Board-sanctioned policies
for the resolution of distressed assets. Resolution strategies might
involve account regularization, restructuring, transferring exposures to
other entities, or starting insolvency processes.

Inter-Creditor Agreement: To address accounts involving multiple
lenders (consortium lending), the framework establishes Inter-Creditor
Agreements whereby decisions made by 75% of creditors based on value
are binding for all lenders, thereby stopping individual lenders from
obstructing resolution plans.
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9.3 Guidelines on Compromise Settlements and Technical Write-offs

RBI regulations allow banks to engage in compromise agreements with
borrowers, especially for problematic loans and non-performing assets.
The guidelines stress that settlements must occur transparently
according to policies approved by the Board, and typically, settlements
involving borrowers labeled as wilful defaulters should be avoided.

Technical Write-off: Banks might officially remove NPAs from their
balance sheets while still pursuing recovery actions. This accounting
method enhances financial ratios but does not eliminate the borrower's
legal obligation.

9.4 Fair Practices Code for Lenders

The Fair Practices Code for Lenders set by the RBI mandates that banks
must:

* Reveal all conditions and terms, such as interest rates, charges,
and penalties.

* Issue loan approval letters outlining all conditions

* Adhere to clear processes for assessing collateral value

* Create systems for addressing complaints

* Avoid participating in dishonest practices during recovery

These guidelines set the regulatory expectation for private banks to align
recovery goals with fair borrower treatment, although enforcement
methods are still restricted.

10. JUDICIAL INTERPRETATION: KEY CASE LAWS
10.1 Mardia Chemicals Ltd. v. Union of India (2004)

This landmark judgment upheld the constitutional validity of the
SARFAESI Act against challenges under Articles 14, 19, and 21 of the
Constitution. The Supreme Court held that the Act provides adequate
procedural safeguards through notice requirements and appellate
mechanisms, and the classification between secured and unsecured
creditors is reasonable.[48]

Significance: Established that self-help remedies under SARFAESI do
not violate constitutional protections, providing legal certainty for
enforcement actions by secured creditors.

10.2 ICICI Bank Ltd. v. Official Liquidator (2018)

The Supreme Court held that secured creditors under SARFAESI have
priority over unsecured creditors in liquidation proceedings. The
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judgment clarified the interaction between SARFAESI Act and
Companies Act, holding that secured creditors can proceed to enforce
security interest even during winding up.[49]

Significance: Strengthened the position of secured creditors vis-a-vis
other claimants, encouraging banks to obtain adequate security for loan
facilities.

10.3 Transcore v. Union of India (2008)

The Court upheld the constitutional validity of Section 21 of the DRT Act
requiring 50% deposit for filing appeals before DRAT, rejecting the
argument that this violates Article 14 by discriminating against
impecunious borrowers.[50]

Criticism: This decision has been criticized for potentially denying
access to justice to borrowers facing genuine financial difficulties,
particularly when the DRT's determination may itself be erroneous.

11. FINDINGS AND ANALYSIS
11.1 Effectiveness of Legal Framework

The study shows that the SARFAESI Act and DRT Act have greatly
enhanced loan recovery relative to conventional civil lawsuits. The self-
help measure under SARFAESI has shown to be especially beneficial for
secured creditors, shortening recovery durations and enhancing
realization rates. Nonetheless, the efficacy is limited by various factors:

Implementation Gaps: Although the legal framework is strong,
challenges in execution such as poor valuation methods, delays in public
auction processes, and obstacles in securing physical possession hinder
actual recovery.

Borrower Pushback: Strategic legal action by borrowers in civil courts
aiming for injunctions against SARFAESI actions, in spite of the
prohibition in Section 34, persists in hindering enforcement.

Market Conditions: The value realized from secured assets, especially
real estate, is strongly influenced by market conditions. In times of

economic decline, assets sell for much lower prices compared to existing
debt.

11.2 Procedural Safeguards and Natural Justice

The study reveals that although procedural protections are in place, their
sufficiency is uncertain:
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Notification Criteria: The 60-day timeframe for liability discharge might
be inadequate for borrowers experiencing short-term cash flow problems
to secure funding, especially for substantial debt sums.

Objection Mechanism: The 7-day timeframe for submitting objections
under Section 13(3A) is excessively brief, especially since borrowers
might require time to collect documents and obtain legal counsel.

Standard of Review: The examination of objections by borrowers
conducted by secured creditors is not independent, since the creditor
serves as judge in its own matter.

Deposit Requirement: The obligation to pay 50% of the debt amount to
tile appeals with DRAT poses a major obstacle to accessing justice,
especially for borrowers already experiencing financial hardship.

11.3 Constitutional Concerns

Although the Supreme Court has confirmed the constitutional legitimacy
of these systems, some issues remain:

Article 14 Issues: The different handling of borrowers with debt
exceeding and falling below Rs. 20 lakh under the DRT Act, along with
the exemption of agricultural loans and small loans from SARFAESI,
prompts inquiries regarding logical categorization.

Article 21 Issues: The self-remedy provision in SARFAESI, especially the
seizure of business locations without court involvement, could affect the
right to livelihood, necessitating more stringent procedural protections.

Article 300A Issues: The criterion of "reasons to believe" for designating
accounts as NPA grants considerable latitude to creditors, which may
lead to the capricious confiscation of property.

11.4 Challenges Specific to Private Banks

Private banks encounter distinct difficulties when putting recovery
mechanisms into practice:

Reputational Risk: Forceful recovery measures, especially targeting retail
borrowers, can harm brand image and customer trust.

Regulatory Oversight: Private banks encounter intensified regulatory
oversight regarding recovery methods, necessitating a careful balance
between efficient enforcement and adherence to regulations.

Valuation Issues: Private banks frequently encounter challenges in
obtaining precise valuations for niche collateral like machinery and
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equipment, intellectual assets, and inventory.

Cross-Border Enforcement: When lending to businesses with assets
across various jurisdictions, enforcing actions is complicated by the
territorial constraints of SARFAESI and DRT mechanisms.

12. CONCLUSION

The legal structure regulating loan recovery and enforcement methods
under the SARFAESI Act, DRT Act, and RBI guidelines signifies a
substantial advancement from conventional civil litigation, offering
secured creditors effective instruments for recovering debts. The study
shows that these mechanisms have successfully met the legislative goal
of accelerating recovery and minimizing the impact of non-performing
assets on the banking industry.

The self-help remedy of the SARFAESI Act has shown to be highly
effective, allowing secured creditors to implement security interests
without lengthy court processes. The creation of specialized Debt
Recovery Tribunals has offered a focused platform for debt recovery
issues, yet operational hurdles have constrained their efficiency. The
regulatory guidelines set by RBI have enhanced the legal framework by
instituting prudential standards and codes of fair practices.

The study highlights important issues related to the equilibrium between
creditor entitlements and borrower safeguards. The procedural
protections offered to borrowers, although present in theory, frequently
fall short in reality. The shortened timeframes for objections, the
necessity of significant deposits for appeals, and the absence of
independent review of creditor choices raise concerns regarding natural
justice and access to relief.

From the viewpoint of private banks, these mechanisms offer essential
instruments for efficient NPA management, crucial for sustaining
profitability and fulfilling regulatory capital obligations. Nonetheless,
private banks need to manage the conflict between assertive recovery
efforts and concerns about their reputation, adherence to fair practice
standards, and the potential for regulatory penalties due to excessive
enforcement.

The constitutional legitimacy of these mechanisms, although supported
by courts, continues to face ongoing examination. The equilibrium
between the shared goal of preserving a stable banking system and the
personal rights of borrowers necessitates ongoing adjustment via judicial
interpretation and legislative changes.
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The study finds that, although the current legal framework has made
considerable advancements in loan recovery, essential reforms are
needed to tackle pinpointed deficiencies, enhance procedural
safeguards, and guarantee that enforcement methods fulfill the dual
goals of protecting creditor rights and upholding constitutional
protections for borrowers.

13. SUGGESTIONS AND RECOMMENDATIONS
13.1 Legislative Reforms

Amendment to Section 13(3A) of SARFAESI Act: The timeline for
submitting objections should be lengthened from 7 days to 30 days as a
right, with additional extensions granted for sufficient reasons. This
would give borrowers sufficient time to formulate substantial replies.

Independent Review Mechanism: Create an impartial review body,
distinct from secured creditors, to assess objections submitted by
borrowers in accordance with Section 13(3A). This could be structured
similarly to the Ombudsman mechanism, guaranteeing unbiased
assessment of borrower complaints prior to enforcement actions.

Amendment of Deposit Obligation: Section 21 of the DRT Act ought to
be revised to grant DRATSs the authority to lower or eliminate the 50%
deposit requirement in instances of proven financial distress, provided
that conditions are in place to guarantee genuine appeals.

Valuation Standards: Implement compulsory third-party valuation by
certified appraisers for all assets prior to enforcement under SARFAES],
granting borrowers the right to seek counter-valuation. This would avert
undervaluation and guarantee equitable realization.

Improved Notification Obligations: Notices under Section 13(2) must
necessarily provide a detailed breakdown of principal, interest, penalty
fees, and other sums, along with a transparent description of the
calculation method used. This openness would allow borrowers to
recognize and contest incorrect calculations.

13.2 Institutional Reforms

Enhancing DRT Infrastructure: Expand the quantity of DRTs and DRATs
to boost geographical reach and lower case backlog. The selection of
suitable presiding officers and auxiliary staff is crucial for fulfilling the
goal of timely adjudication.

Technology Integration: Introduce extensive e-filing, online hearings,
and case management systems throughout all DRTs to enhance efficiency
and minimize delays. Accessing case status and documents online would

Vol. 2 Iss. 1 [2026] 227 |[Page



Amber Deo and Aradhana Yadav A Constitutional and Legal Analysis of Loan Recovery
and Enforcement Mechanisms used by Private Banks under the
SARFAESI Act, DRT Act and RBI Guidelines

improve transparency.

Targeted Training: Implement required training sessions for DRT
presiding officers focused on banking regulations, financial assessment,
and specialized industries to enhance adjudication quality.

Performance Metrics: Establish performance standards for DRTs with
regular assessments focusing on disposal rates, order quality, and
timeline compliance, along with accountability measures for those
underperforming.
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